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LEGAL UPDATE

Chris Ottele & Carrie Claiborne

Federal Legislation

Affordable Care Act

Applies to “large employers” with 50 or 
more full time employees (30 or more 
hours/week) .
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Federal Legislation

Affordable Care Act

- Employers who do not provide health 
insurance will be required to pay an 
assessment of $2,000 per full time 
employee, after first 30 workers.

- Regulations spell out standards of 
affordability and coverage.

Federal Regulations

FMLA Exigency Leave

- Applies to employee with spouse, son, 
daughter, or parent in the military.

- Up to 12 weeks protected leave for 
covered active duty

- Both Regular Armed Forces and Reserve
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FMLA Exigency Leave

Qualifying exigencies

- Short Notice Deployment

- Military events and activities

- Childcare and related 
activities

- Care of military member’s 
parent

- Financial and legal 
arrangements

- Counseling related to duty

- Rest and Recuperation (up to 
15 calendar days)

- Post-deployment activities

2012 Federal Cases

Nitro-Lift Technologies, LLC v. Howard, 133 S. 
Ct. 500 (2012) – U.S. Supreme Court ruled that a 
court cannot determine the validity of a non-
compete covenant within an arbitration 
agreement. 

- Supremacy Clause and Federal Arbitration Act. 
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2012 Federal Cases

Christopher v. SmithKline Beecham Corp., 132 
S. Ct. 2156 (2012) – U.S. Supreme Court 
concluded GlaxoSmithKline sales reps were 
exempt from overtime pay. Court did not defer 
to Dept. of Labor’s finding the other way.

2012 Federal Cases

D.R. Horton, 357 NLRB No. 184 (Jan. 3, 2012) –
NLRB concluded NLRA does not permit employers 
to condition employment on waiver of class or 
collective action. 
- 8th Circuit disagreed.  
- This case is currently pending before the 5th

Circuit.
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2012 Colorado Legislation and Cases

2013 Colorado Legislation

5 BILLS TO WATCH

Employment Remedies

“Facebook”

Employer Credit Check

FMLA Expansion

Wage Theft
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Employment Remedies Bill
House Bill 13-1136

“Employer” means the state of Colorado or any political 
subdivision, commission, department, institution, or 
school district thereof, and every other person 
employing persons within the state . . . .
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amend . . . Definitions. “Age” means a chronological 
age of at least forty years. but less than seventy years.

In addition to the relief authorized by section 
24-34-306 (9), the commission or the court 
may order . . . (II) front pay;
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In any proceeding or civil action under this part 4, the 
commission or court may award reasonable 
attorney fees and costs to the prevailing plaintiff.

The total amount of compensatory and punitive
damages awarded pursuant to this subsection (3) shall 
not exceed the amounts specified in 42 U.S.C. Sec. 
1981a (b) (3).

42 U.S.C. Sec. 1981a(b)(3):  for (A) … fewer than 101 
employees … , $50,000; (B) more than 100 and fewer 
than 201 employees …, $100,000; and (C) more than 
200 and fewer than 501 employees … , $200,000; and
(D) more than 500 employees … , $300,000.
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If the court finds that an action or defense brought 
pursuant to this part 4 was frivolous, groundless, or 
vexatious as provided in article 17 of title 13, 3 
C.R.S., the court may award costs and attorney 
fees to the defendant in the action.

. . . this section shall be construed, interpreted, and
applied in a manner that is consistent with standards
established through judicial interpretation of 42 U.S.C. 
Sec. 8 1981a and 42 U.S.C. Sec. 2000e-5 (k).

The remedies specified in this 
subsection (3) apply to causes of 
action alleging discriminatory or 
unfair employment practices 
accruing on or after January 1, 
2015.
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“Facebook” Bill
House Bill 13-1046

An employer may not request or require that
an employee or applicant disclose any user
name, password, or other means for
accessing the employee's or applicant's
personal account or service through the
employee's or applicant's electronic
communications device.
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An employer shall not: (a) discharge, discipline, or 
otherwise penalize or threaten to discharge, discipline, or 
otherwise penalize an employee for an employee's 
refusal to disclose any information specified in 
paragraph (a) of subsection (2) of this section or refusal 
to add the employer to the list of the employee's 
contacts or to change the privacy settings associated 
with a social media account . . . .

A person who is injured by a violation of this section 
may file a complaint with the Department of Labor 
and Employment. . . . The Department may promulgate 
rules regarding penalties that include a fine of up to one 
thousand dollars for the first offense and a fine not to 
exceed five thousand dollars for each subsequent 
offense.
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Credit Check Bill
Senate Bill 13-018

An employer shall not use consumer credit information 
for employment purposes unless the information is 
substantially related to the employee's current or 
potential job.
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“Substantially related to the employee's current or
potential job” means the information contained in a 
credit report is related to the position for which the 
employee who is the subject of the report is being 
evaluated because the position:
(I) constitutes executive or management personnel or
officers or employees who constitute professional staff 
to executive and management personnel, and the 
position involves one or more of the following:

…(A) setting the direction or control of a business,
division, unit, or an agency of a business;
(B) a fiduciary responsibility to the employer;
(C) access to customers', employees', or the employer's
personal or financial information other than information
customarily provided in a retail transaction; or
(D) the authority to issue payments, collect debts, or
enter into contracts; or
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(II) Involves contracts with defense, intelligence,
national security, or space agencies of the federal 
government;

A person who is injured by a violation of this section
may file a complaint with the division of labor, upon 
which the division of labor shall promptly investigate 
and issue findings within thirty days after a hearing and 
may award civil penalties not to exceed two thousand 
five hundred dollars to a prevailing . . . .
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FMLA Expansion Bill
House Bill 13-1222

An employee in this state is entitled to FMLA
Leave to care for a person who has a serious health 
condition,  . . . , if the person: (a) is related to the 
employee by blood, adoption, legal custody, 
marriage, or civil union; or (b) resides with and is in a 
committed relationship with the employee.
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Wage Theft Bill
House Bill 13-1227

An employer commits the offense of wage theft if the 
employer is under a duty to pay, . . . And the employer 
knowingly:  (A) fails to pay the wages or compensation 
to an employee; or (b) falsely denies that the full amount 
of wages or compensation is due to an employee. 
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2013 Colorado Cases
(not much here)

2013 Federal Legislation

Not expecting much to get through Congress in 
2013. Some things on the President’s agenda that 
would affect employers:

- Employee Free Choice Act

- Paycheck Fairness Act

- Employment Non-Discrimination Act

- Immigration Reform
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2013 Federal Cases

Vance v. Ball State – U.S. Supreme Court will 
resolve split over who qualifies as a 
“supervisor” for Title VII liability.

D.R. Horton v. NLRB – 5th circuit will consider 
whether employers can require employees to 
waive class or collective action, as condition of 
employment.

2013 Federal Cases

Sandifer v. U.S. Steel Corp. – U.S. Supreme 
Court will determine what constitutes “changing 
clothes” under the FLSA. Will provide guidance 
on how much deference courts should give the 
Dept. of Labor’s interpretations.
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